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Money Suit No. 201/2007 

 

HIGH COURT FORM No.( J) 2 

 

HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE 

 

District...Kamrup 
 

In the Court of Munsiff No.3, Guwahati 

 

                           Present :- Mrs Audri Bhattacharyya 

 

                          Tuesday, the 16
th

 day of June, 2011 

 

Money Suit NO. 201/2007 

 

 

Smti Runu Lahkar....................................Plaintiff(s)/Petitioner(s) 

        -Versus- 

Smti Upan Kalita.............................Defendant(s)/Opp. Party(ies) 

 

Money Suit No. 201/2007 

 

Give dated or dates This Suit/Case coming on for final 

 

hearing on 19-05-2011  in the presence of 

 

 Mr. Baharul Islam         } 

SmtiAshapurna Lahkar  }             ........................ . Advocate(s) for Plaintiff. 

      

 

Mr.M. Sharma          } 

Mr. M.B.U.  Ahmed}........................Advocate(s) for Defendant. 

 

and having stood for consideration to this day the Court 

 

delivered the following judgment: 

 



 2 

 

 

 

JUGDMENT 

 

               This is a suit for realization of money and is valued at Rs. 

1,00,000/- for jurisdiction and court fees. . The suit has been filed by Smti 

Runu Lahkar against the defendant Smti Upan Kalita.. 

 

              The brief facts of the plaintiff’s suit  is that the   plaintiff and the 

defendant are known to each other for the last many years and they had a 

good relation between them. On 17-07-2004, the defendant along with her 

husband went to the house of the Plaintiff and  requested the plaintiff to give 

some money to the defendant for business purpose. On 18-07-2004, the 

defendant and her husband again went to the house of  the Plaintiff, who 

paid the amount of Rs. 1,00,000/- (Rupees One Lakh) to the defendant in 

cash as loan and the receipt of which was acknowledged by the defendant in 

favour of the plaintiff and to that effect the defendant executed a document 

in favour of the plaintiff on 18-07-2004. It was agreed upon by the defendant 

that she would repay the said amount of money as and when required by the 

plaintiff along with interest. The plaintiff on 15-12-2004 approached and 

requested the defendant to repay the loan amount along with interest but the 

defendant said that she was facing financial hardship and she would repay 

the same in the Month of May,2005. till 25-05-2005, as the said amount was 

not paid by the defendant, the plaintiff again approached the defendant who 

told her tthat she would pay the said amount by the month of 

December,2005.  but as the defendnt did not pay 
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. The defendant executed a promissory note (Khat Nama) dated 25-03-08 by 

his own handwriting in favour of the plaintiff  securing the amount and 

undertaking to repay the same in presence of witness Shri Sarat Ch. Das, 

who is a common friend of both the parties. The plaintiff gave the aforesaid 

amount of Rs.1,50,000 /- to the defendant in good faith and belief that he 

would get back the money. 

                 After the lapse of the period to return the amount as promised by 

the defendant, i.e. 30-10-08, as the defendant did not return, the plaintiff 

approached the defendant on several occasion and requested him to return 

the money. Initially the defendant told the plaintiff that due to some personal 

difficulties, he could not return the money and asked him for some more 

time for repayment. The plaintiff agreed and the defendant gave the plaintiff 

another promissory note dated 20-01-2009 (written by the defendant 

himself) in favour of the plaintiff undertaking payment of Rs. 50,000/- only 

out of the total amount of Rs. 1,50,000 /- within the period from 15-02-2009 

to 28-02-2009. In the said promissory note dated 20-01-2009, the defendant 

had specifically mentioned that he had failed to repay the borrow amount 

and undertook to repay Rs. 50,000/- towards part payment. But the entire 

amount remained unpaid till date. Thereafter the plaintiff had approached the 

other family member of the defendant requesting them to take an appropriate 

action in the matter, but the plaintiff did not get any positive reply. Having 

no other alternative, the plaintiff served a legal notice tot the defendant on 

29-03-2010  vide registered post with A/D  upon the defendant asking him to 

refund the amount of Rs. 1,50,000/- immediately, but after receipt of the 

notice also the defendant did not return the said amount. Apprehending   that 
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the defendant will not return the amount of money due to the plaintiff, the 

defendant filed the instant suit.  it is prayed by the plaintiff that a decree may 

be passed for realization and recovery of Rs. 1,50,000.00 from the defendant 

along with other reliefs. 

 

                The defendant after receiving summons contested the suit by filing  

written statement.  It is submitted in the written statement that there is no 

cause of action for the suit. The so called promissory note (Khatnama) 

showing Rs. 1,50,000/- as loan received by the defendant from the plaintiff 

and the said undertaking were not genuine. The said document were taken 

from the defendant by force by confining him at a room at the residence of 

the plaintiff even with a threatening to kill the defendant by some young 

persons present at that time. The defendant does not know any person named 

Shri Sarat Das. It is prayed by the defendant to dismiss the suit of the 

defendant. 

 

                Upon the pleadings of both the parites and the documents 

submitted, the following issues are framed in the suit:- 

 

i)    Whether the defendant borrowed a sum of Rs. 1,50,000/- from the 

plaintiff   as alleged in the plaint? 

ii)  Whether the plaintiff is entitled to the relief as prayed for in the plaint? 

 iii)  To what relief is the plaintiff entitled to? 

 

               The plaintiff filed evidence on affidavit of 2 (two) witnesses. The 

defendant side did not cross examine the witnesses of the plaintiff. The 
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defendant side did not adduce any evidence in support of their case. 

Argument was heard on behalf of the plaintiff. 

 

DISCUSSIONS, DECISION, AND REASONS THEREOF: 

 

        I have carefully examined the evidence and perused the documents. 

My decision on the above issues are as follows:- 

 

ISSUE NO. 1 :-  

       

                 This issue relates to whether the defendant borrowed a sum of Rs. 

1,50,000/- from the plaintiff   as alleged in the plaint. 

 

                       In this respect the pw-1, Shri Kameswar Roy deposed that the 

defendant took a loan of Rs. 1,50,000/- from him and the defendant executed 

a promissory note dated 25-03-2008 in his own handwriting. The defendant 

undertook to repay the said loan amount in presence of Shri Sarat Ch. Das. 

In this respect the PW1 exhibited the following document:- 

 

(i) Exhibit 1 is the copy of Promissory note dated 25-03-2008. 

(ii) Exhibit 1(1) is the signature of the defendant, Shri Bhupendra 

Kumar. 

(iii) Exhibit 1(2) is the signature of Witness, Shri Sarat Ch. Das. 

(iv) Exhibit 2 is is the copy of Promissory note dated 20-01-2009. 

(v) Exhibit 2(1) and Exhibit 2(2) is the signature of the defendant, 

Shri Bhupendra Kumar. 

(vi) Exhibit 3 is the Legal Notice dated 29-03-2010. 
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(vii) Exhibit 3 is the signature of Advocate Shri Dipankar Nath .Exhibit 

4 is the copy of A/D/ card which had beeen returned to the 

addressee after service. 

 

 

It is further submitted by  PW1 that defendant gave the plaintiff 

another promissory note dated 20-01-2009 (written by the 

defendant himself) in favour of the plaintiff undertaking payment 

of Rs. 50,000/- only out of the total amount of Rs. 1,50,000 /- 

within the period from 15-02-2009 to 28-02-2009. In the said 

promissory note dated 20-01-2009, the defendant had specifically 

mentioned that he had failed to repay the borrow amount and 

undertook to repay Rs. 50,000/- towards part payment. 

 

           The evidence adduced by PW1 is supported by the 

evidence of Pw2, Shri Sarat Ch. Das. PW2 submitted that he knew 

both the plaintiff and the defendant. Shri Kameswar Roy had lent 

Rs. 1,50,000/- to Bhupendra Kumar and the later had executed a 

promissory note dated 25-03-2008in his own handwriting in 

favour of the plaintiff. He was a witness in the said Khatanama 

and he had put his signature in the Khatanama as a witness. 

The defendant failed to repay the said loan amount and the 

defendant had given another promissory note dated 20-01-2009 

whereby he undertook to repay Rs. 50,000/- only out tof the totlal 

amount of Rs. 1,50,00/- within a period from 15-02-2009 to 28-

02-2009.  
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A reading of Section 67 of the evidence Act would clearly show 

that where execution of document in question is denied, the party 

relying on that document must prove its execution and signature 

of the person who have allegedly signed it. In the instant case, 

PW1 exhibited the said promissory note as Exhibit 1 and 

exhibbited the signature of the defendant as Exhibit 2 .  PW2 , 

Shri Sarat Ch. Das, who is a witness to the said document proved 

the said document by stating that he was present when the said 

document was executed.  In short, evidence has been furnished to 

prove the execution of the document or for proving the signature 

of the plaintiff on the said document.  

 

           Another point to be noted is that the defendant did not deny 

his signature over the promissory note / (Khatnama) showing Rs. 

1,50,000/- as loan received by the defendant from the plaintiff on 

25-03-2008. What the defendant stated in his written statement is 

that the said signature was not genuine. The said signature was 

taken from the defendant by force by confining him at a room at 

the residence of the plaintiff even with a threatening to kill the 

defendant by some young persons present at that time. But the 

defendant failed to contend as to whether any step was taken by 

him in this respect  or as to whether any complaint was lodged to 

the police regarding his confinement by the plaintiff in a room.  

         Section 101 of the Indian Evidence Act is gone through 

which reads as follows:- 
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““““101. Burden of Proof 101. Burden of Proof 101. Burden of Proof 101. Burden of Proof ---- Whoever desires any Court to give  Whoever desires any Court to give  Whoever desires any Court to give  Whoever desires any Court to give 

judgment as to any legal right or liability dependent on the judgment as to any legal right or liability dependent on the judgment as to any legal right or liability dependent on the judgment as to any legal right or liability dependent on the 

existence of facts which he asserts, must prove thexistence of facts which he asserts, must prove thexistence of facts which he asserts, must prove thexistence of facts which he asserts, must prove that those facts at those facts at those facts at those facts 

exist. When a person is bound to prove the existence of any fact, it exist. When a person is bound to prove the existence of any fact, it exist. When a person is bound to prove the existence of any fact, it exist. When a person is bound to prove the existence of any fact, it 

is said that the burden of proof lies on that person.is said that the burden of proof lies on that person.is said that the burden of proof lies on that person.is said that the burden of proof lies on that person.””””    

    

                      In terms of the aforesaid provision, the burden of 

proving of fact lies with the party who substantially asserts the 

affirmative issues and not the party who denies it. This burden of 

proof never shifts although the onus of proof may shift.  

                  Drawing the distinction between burden of proof and 

onus of proof, the Apex Court in Addagada Raghavamma and 

Anr. Vs. Addagada Chenchamma and Anr. , reported in AIR 

1964 SC 136 held that the burden of proof lies upon a person who 

has to prove the fact and which never shifts. However, the onus of 

proof shifts. Such shifting of onus is a continuous process in the 

evaluation of evidence. 

 

                  In the present case, it has been observed that once the 

plaintiff has been able to create a high degree of  probability  of 

the execution of the promissory note/ Khatnama by the defendant 

in favour of the plaintiff, so as to shift the onus on the defendant, 

it is for the defendant to discharge his onus and in absence thereof, 

the burden of proof lying on the plaintiff shall be held to have 

been discharged so as to amount to proof of the plaintiff's case. 
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                 Another aspect to be noted is that though the defendant 

side filed his written statement, none came up to cross-examine 

the witnesses of the plaintiff who were present before the court. In 

absence of cross-examination by the other side even after getting 

the opportunity to cross-examine, the whole of the evidence 

adduced by the plaintiff remained unchallenged. 

 

              In view of the above discussion, it is held that  the 

defendant borrowed a sum of Rs. 1,50,000/- from the plaintiff   as 

alleged in the plaint. 

              

 This issue is decided in affirmative. 

 

ISSUE NO.  2 

              This issue relates to whether the plaintiff is entitled to the 

relief as prayed for in the plaint. 

 

                         In view of the discussions made hereinabove in the foregoing 

issue, it is evident that the plaintiff  have proved his case against the 

defendant.  Even after the execution of Promissory note / khatnama, the 

defendant did not take any action for making payment to the plaintiff for 

making payment as to the amount of money taken as loan. As such the 

plaintiff is entitled to get the decree as prayed for.  

                This issue is answered and decided in affirmative accordingly. 

 

ISSUE NO. 3  
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 This issue related to what relief is the plaintiff entitled to. The plaintiff is 

entitled to relief as follows: 

O R D E R 

 

                  In the result, the suit of the plaintiff is decreed against the 

defendants for realization of Rs. 1,50,000/- (Rupees One Lakh Fifty 

Thousand only) with interest @ 8% Per annum from the taking of the loan 

till realization along with the cost of the suit.  

Prepare decree accordingly. 

                 Given under my hand and seal of this Court on this the 6 th day of 

June, 2011. 

 

                                                             Mrs. Audri Bhattacharyya, 

                                                               Munsiff No. 3. 

Appendix 

 

List of Witness of the plaintiff:- 

1. Shri Kameswar Roy---PW1. 

2. Shri Sarat Ch. Dey----PW2. 

 

List of documents and signatures exhibited:- 

(viii) Exhibit 1 is the copy of Promissory note dated 25-03-2008. 

(ix) Exhibit 1(1) is the signature of the defendant, Shri Bhupendra 

Kumar. 

(x) Exhibit 1(2) is the signature of Witness, Shri Sarat Ch. Das. 

(xi) Exhibit 2 is is the copy of Promissory note dated 20-01-2009. 
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(xii) Exhibit 2(1) and Exhibit 2(2) is the signature of the defendant, 

Shri Bhupendra Kumar. 

(xiii) Exhibit 3 is the Legal Notice dated 29-03-2010. 

(xiv) Exhibit 3 is the signature of Advocate Shri Dipankar Nath .Exhibit 

4 is the copy of A/D/ card which had been returned to the 

addressee after service. 

 

 

    

                                                                               Mrs. Audri Bhattacharyya, 

                                                                                              Munsiff No. 3. 
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 12 

 

 

 


